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APPENDIX A
CALLAHAM V. BANK OF ANDERSON
COMPLAINT
STATE OF SOUTH CAROLINA 1
COUNTY OF ANDERSON
JOHN 1. CALLAHAMi, Plaintiff COURT OF COMMON PMS
against
THE BANK OF ANDERSON, Defendant
The Complaint of the Plaintiff respectfully shows to the Court:
FOR A FIRST CAUSE OF ACTION
I.
That at the times hereinafter mentioned the Defendant was and is now,
a Corporation under and by the laws of the State of South Carolina, hav-
ing its principal place of business at Anderson, S. C., and carrying on the
business of a bank, in which, among other things, it received deposits
from customers and paid out the same on checks, as is usual by the custom
of banks and the custom of the law merchant.
II.
That at the times hereinafter mentioned the Plaintiff was a merchant
doing business at Honea Path, S. C., and at said times was engaged in
carrying on a general merchandise business at the aforesaid place.
III.
That at said times Plaintiff deposited with Defendant certain monies
from time to time upon the implied agreement of Defendant to pay out
the same upon checks drawn by Plaintiff, and for a long time such course
of business had continued between said parties.
IV.
That on the 13th day of November 1901 the Defendant drew a check
upon his funds, deposited in said bank, in favor of F. S. Royster Guano
Co., Norfolk, Va. in the sum of Three Hundred Dollars, which was duly
presented to the Defendant for payment on the 22nd day of November 1901
at its banking house in the city of Anderson, in the County and State
aforesaid, and payment was refused on the alleged ground that Plaintiff
had no funds in the hands of Defendant to pay the same: And in conse-
quence of such refusal Plaintiff was compelled to take up said check and
pay it himself.
V.
That at the time when Plaintiff's check was thus dishonored and pay-
ment was refused Plaintiff had on deposit with Defendant funds more than
sufficient to pay the same, notwithstanding which fact Defendant wilfully,
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wantonly, and with intent to humiliate, embarrass and injure Plaintiff in
his business, dishonored and refused payment of Plaintiff's said check,
thereby reflecting and casting reproach and odium upon his integrity and
standing as a merchant and a man, and injuring him in his credit as a
merchant in the sum of Five Thousand Dollars.
FOR A SECOND CAUSE OF ACTION
I.
That at the times hereinafter mentioned the Defendant was, and is now a
Corporation under and by the laws of the State of South Carolina, having
its principal place of business at Anderson, S. C., and carrying on the busi-
ness of a bank, in which, among other things, it received deposits from
customers and paid out the same on checks, as is usual by the custom of
banls and the custom of the law merchant.
II.
That at the times hereinafter mentioned the Plaintiff was a merchant
doing business at Honea Path, S. C., and at said times was engaged in
carrying on a general merchandise business at the aforesaid place.
III.
That at said times Plaintiff deposited with Defendant certain monies
from time to time upon the implied agreement of Defendant to pay out the
same upoi. -hecks drawn by Plaintiff and for a long time such course of
business had continued between said parties.
IV.
That on the 18th day of November 1901 the defendant drew a check upon
his funds, deposited in said bank, in favor of F. S. Royster Guano Co.,
Norfolk, Va., in the sum of Three Hundred Dollars, which was duly
presented to the Defendant for payment on the 22nd day of November
1901 at its banking house in the city of Anderson, in the County and
State aforesaid, and payment was refused on the alleged ground that Plain-
tiff had no funds in the hands of Defendant to pay the same: And in con-
sequence of such refusal Plaintiff was compelled to take up said check and
pay it himself.
V.
That at the time when Plaintiff's check was thus dishonored by Defend-
ant's refusal to pay the same, Plaintiff had on deposit more than sufficient
funds to pay the same. Notwithstanding which fact the Defendant wilfully,
wantonly, and with intent to humiliate, embarrass and injure Plaintiff in
his business and reputation, refused to pay Plaintiff's check, and the wilful,
wanton, reckless and high handed conduct of Defendant in the premises
so seriously injured Plaintiff in his business and reputation that he was
compelled to go into Bankruptcy and make composition with his creditors,
to his damage Five Thousand Dollars.
Wherefore Plaintiff demands judgment against the Defendant for the
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The Defendant by its amended answer to the complaint herein shows to
the Court:
I.
That defendant admits paragraphs I. and II. of the First Cause of Action
and paragraphs, I. and II. of Second Cause of Action of Complaint, and for
FIRST DEFENSE TO EACH CAUSE OF ACTION
I.
Defendant denies each and every other allegation of each and every other
paragraph of each and every Cause of Action of the Complaint.
SECOND DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the complaint and for some time pre-
vious and subsequent thereto, the plaintiff was indebted to the defcndant
on past due notes both as maker and endorser in a sum largely in excess
of the amount which defendant was due to the plaintiff on his deposit ac-
count or otherwise.
2. That the defendant thereby acquired a Banker's lien on all deposits
of plaintiff and a right to hold and set-off any amount due on deposit to
plaintiff against the said past due notes and thereupon deTendant held and
applied the amount due on deposit account of plaintiff as far as the same
would go to the settlement of the said past due notes of plaintiff and upon
this application being made, the plaintiff had no funds left to his credit
to meet the check mentioned in the complaint when the same was presented
and defendant refused to pay same.
THIRD DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the Complaint and for some time pre-
vious and subsequent thereto, the plaintiff was insolvent, and was indebted
to the defendant on past due notes both as maker and endorser in a sum
largely in excess of the amount which defendant was due to the plaintiff
on his deposit account or otherwise.
2. That the defendant thereby acquired a Banker's lien on all deposits
of plaintiff and a right to hold and set-off any amount due on deposit to
plaintiff against the said past due notes of plaintiff, and upon defendant
having reason to believe and knowing plaintiff to be insolvent applied the
amount due ofi the deposit account of plaintiff as far as the same would
go to the settlement of the said past due notes of plaintiff and upon this
application being made, the plaintiff had no funds left to his credit to meet
the check mentioned in the complaint when the same was presented and
defendant refused to pay the same.
FOURTH DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the complaint and for some time pre-
vious and subsequent thereto, the plaintiff was indebted to the defendant
on past due notes both as maker and endorser in a sum largely in excess
of the amount which defendant was due to the plaintiff on his deposit ac-
count or otherwise.
2. That it is the usage and custom of Banks and of the defendant Bank
in particular to hold, set-off and apply any sums due depositors on their
deposit account to the settlement of any past due notes due the Bank by
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the said depositor, which custom the plaintiff ought to have known and
did know, and thereupon the defendant held and applied the amount due
on the deposit account of plaintiff as far as the same would go to the settle-
ment of the said past due notes of plaintiff and upon this application being
made, the plaintiff had no funds left to his credit to meet the check men-
tioned in the complaint when the same was presented and defendant re-
fused to pay the same.
FIFTH DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the complaint and for some time pre-
vious and subsequent thereto the plaintiff was insolvent and was indebted
to defendant on past due notes both as maker and endorser in a sum largely
in excess of the amount which defendant was due to the plaintiff on his
deposit account or otherwise.
2. That it is the custom and usage of Banks and of this defendant Bank
in particular, in dealing with insolvent depositors who are indebted to the
Bank to hold, set-off and apply any sums due said depositors on their de-
posit account to the settlement of any past due notes due the Bank by
the said depositors, which custom the plaintiff ought to have known and
did know, and thereupon defendant having reason to believe and know-
ing plaintiff to be insolvent, held and applied the amount due on the de-
posit account of plaintiff as far as the same would go to the settlement of
the said past due notes of plaintiff and upon this application being made,
the plaintiff had no funds left to his credit to meet the check mentioned in
the complaint when the same was presented and defendant refused to pay
same.
SIXTH DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the complaint and for some time pre-
vious and subsequent thereto, the plaintiff was indebted to the defendant
on past due notes both as maker and endorser in a sum largely in excess
of the amount which defendant was due to the plaintiff on his deposit ac-
count or otherwise.
2. That this defendant on the 16th day of November 1901 and again on
the 18th and 19th days of November 1901 gave notice to plaintiff that by
reason of the said past due notes it would not pay checks drawn on it by
plaintiff unless his said past due notes were paid or arranged and urged
plaintiff to add to his deposit account and to make good his said indebted-
ness or otherwise arrange same, all of which plaintiff neglected and failed
to do, and defendant held and applied plaintiff's deposits to the payment of
his said past due notes so far as said deposits would pay said notes as
defendant had notified plaintiff it would do, and upon this application being
made, plaintiff had no funds left to meet said check and at no time men-
tioned in the complaint were plaintiff's deposits sufficient to pay all of
said notes, nor were they all paid until just before the commencement of
this action.
SEVENTH DEFENSE TO EACH CAUSE OF ACTION
1. That at the times mentioned in the complaint and for some time
previous and subsequent thereto the plaintiff was insolvent and was in-
debted to defendant on past due notes both as maker and endorser in a sum
largely in excess of the amount which defendant was due to the plaintiff
on his deposit account or otherwise.
2. That this defendant on the 16th day of November 1901 and again on
the 18tb and 19th days of November 1901, having reason to believe and
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knowing plaintiff to be insolvent, gave notice to plaintiff that by reason of
the said past due notes it would not pay checks drawn on it by plaintiff
unless his said past due notes were paid or arranged and urged plaintiff
to add to his deposit account and to make good his said indebtedness or
otherwise arrange same, all of which plaintiff neglected and failed to
do, and defendant held and applied plaintiff's deposits to the payment of his
past due notes so far as said deposits would pay said notes as defendant
had notified plaintiff it would do, and upon this application being made,
plaintiff had no funds left to meet said checks, and at no time mentioned
in the complaint were plaintiff's deposits sufficient to pay all of said notes,
nor were they all paid until just before the commencement of this action.
EIGHTH DEFENSE TO EACH CAUSE 0F ACTION
1. That defendant denies that any act of it, intentional or otherwise
has ever injured plaintiff in his business or standing as a merchant, man
or otherwise before or after the times mentioned in the Complaint but that
plaintiff injured his own integrity and credit as a merchant and a man
and whatever damage he may have sustained was caused by his own in-
competency and unbusiness like methods in the management of his business,
by extending large credits to irresponsible persons which he was unable
to collect, by allowing his notes and accounts with mercantile firms and
others to run past due so that many of them were placed in the hands
of attorneys for collection, by collecting moneys belonging to F. S. Royster
Guano Co. and others which he failed to turn over to them but applied to
his own" use, by borrowing money from this defendant on cotton, as
security which he alleged to have had when he had no such cotton, by mak-
ing a composition with his creditors whereby they accepted twenty cents
on the dollar in satisfaction of his indebtedness to them.
Wherefore Defendant asks judgment that said complaint be dismissed
with costs.
JOSEPH N. BROWN,




DELANO V. EQUITABLE TRUST COMPANY
AMENDED COMPLAINT




THE EQUITABLE TRUST COMPANY OF NEW YORK, Defendant.
The plaintiff for an amended complaint complaining of the defendant,
by his attorney, John W. Goff, Jr., respectfully shows to the Court as
follows:
FIRST: That the plaintiff at all the times hereinafter mentioned was and
now ii a resident of the County of Nassau, State of New York.
SECOND: That the defendant at all the time hereinafter referred to was
and now is a domestic corporation organized and existing under the laws
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of the State of New York and was and now is conducting a general banking
business for which purposes it maintains its principal place of business at
37 Wall Street, Borough of Manhattan, City of New York, and in addition
thereto a branch office at No. 345 Madison Avenue, in said Borough and
City.
THIRD: That on August 26, 1919, the plaintiff visited said branch office
of the defendant and delivered to and deposited with an authorized officer,
agent, servant or employee of the defendant a certain note in the amount of
One thousand twenty-one dollars ($1,021), drawn by Nathaniel Gray duo
and payable to the plaintiff on September 1, 1919 at the Broadway Central
Bank in the City of New York.
FOURTH: That on said date the defendant through and by its authorized
officer, agent, servant and employee accepted said note for collection and
thereupon agreed with the plaintiff to collect said note when due and to de-
posit the proceeds thereof for and to his account and give to the plaintiff
a check book and also a pass book bearing and containing an entry or
record of a deposit account in his favor in the amount of One thousand
twenty-one dollars ($1,021).
FIFTH: That on or about September 2, 1919 the defendant informed the
plaintiff in writing that the note deposited by him on August 26, 1919 for
collection had been duly collected and the amount and proceeds thereof, to
wit, the sum of One thousand twenty-one dollars ($1,021) was deposited
to his credit and account; that thereupon the plaintiff drew several checks
upon the defendant, which checks were duly endorsed by the payees and
presented for payment and the defendant paid and honored the said checks.
SIXTH: That between the 3rd day of September, 1919 and the 18th day
of September, 1919 the plaintiff drew fourteen checks upon the defendant
wherein and whereby the plaintiff directed the defendant to pay to the order
of the payees thereof certain and particular sums of money and delivered
or transmitted said checks to the payees; that at the time said checks were
so drawn and delivered plaintiff had on deposit as aforesaid with de-
fendant sufficient and greater funds to provide and insure the payment of
said checks afid the said defendant was lawfully indebted to this plaintiff
in said amount and more and as plaintiff verily believes that such amount
was then duly credited to him and in his favor upon its books.
SEVENTH: Upon information and belief said checks were duly endorsed
by the payees in blank and deposited in various banks in the City of New
York and elsewhere; that said checks bearing endorsement were duly pre-
sented to the defendant for payment and when the same were so presented
to the defendant for payment plaintiff had on deposit with said defendant
to his credit sufficient funds to provide and insure the payment of said
checks but the defendant failed, neglected and refused to pay said checks
as directed by the plaintiff and returned them with notice of protest
and non-payment to the various banks which had duly presented them for
payment and collection.
EIGHTH: That at the times complained of in the complaint and for a
long period prior thereto the plaintiff in and about the place of his resi-
dence and in the City of New York and elsewhere enjoyed and received
from his social and business associates the highest esteem and reputation,
particularly as to his financial standing and solvency and from time to time
was accustomed to use and receive credit and extensions of credit in con-
nection with various business transactions and affairs.
NINTH: That between the 3rd day of September, 1919 and the 8th day
of September, 1919 the defendant failed and neglected to notify the plaintiff
that it had stopped payment upon checks drawn against his account and
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APPENDIX 1
thereby the plaintiff was permitted to and did continue to draw and issue
checks as aforesaid against the defendant.
TENTH: That when said checks vere presented to the defendant for pay-
ment the defendant wrongfully, wilfully and maliciously dishonored the
same and refused payment thereof although well knowing that it was in-
debted to the plaintiff in an amount far in excess of the amount for which
said checks were drawn and that the defendant wrongfully, wilfully and
maliciously returned said checks to the various banks in the City of New
York and elsewhere with notice of protest thereon or thereto attached on
the ground that the plaintiff had not sufficient funds with the defendant to
merit the payment thereof without notice to the plaintiff.
ELEVENTH: That as a direct result of the premises herein and the negli-
gence and mismanagement of the defendant and its wrongful, wilful and
malicious acts as above set forth and through no fault or wrongdoing on
his part plaintiff has suffered serious and grievous loss and damage and
thereby his financial credit and business standing has been injured and
impaired and his reputation has been damaged and he has suffered great
mental anxiety, humiliation and suffering; as a result of the foregoing
plaintiff has been unable to meet certain payments due on life insurance
and thereby has been compelled to forfeit said life insurance to the amount
of Fifty thousand dollars ($50,000) and as a further result of the fore-
going plaintiff has been prevented from entering into a business invest-
ment which would have yielded to him large profits and returns, all to
his damage in the sum of Two hundred fifty thousand dollars ($250,000).
WHEREFORE, the plaintiff demands judgment against the defendant for
the sum of Two hundred fifty thousand dollars ($250,000) together with
the costs of this action.
JOHN W. GOFF, Jr.,
Attorney for Plaintiff,
55 Liberty Street,
New Yorlk, N. Y.
(Verification)
ANSWER
Defendant answering the amended complaint:
1. Denies any knowledge or information sufficient to form a belief as to
any of the allegations contained in paragraph First.
2. Admits the allegations contained in paragraph Second, except that
defendant alleges that its branch on Madison Avenue is at No. 355 and
not 45 as stated in the complaint, and that defendant also has a branch
office known as the "Colonial Branch" at 222 Broadway, Borough of Man-
hattan, New York City.
3. Admits the allegations contained in paragraph Third, that on or Pbout
August 26, 1919 plaintiff deposited at defendant's branch No. 355 Madison
Avenue, a note in the amount of $1021, and denies any knowledge or in-
formation sufficient to form a belief as to any of the remaining allegations
in said paragraph Third contained.
4. Admits, on information and belief, the allegations contained in para-
graph Fourth and alleges that at the time referred to in said paragraph
Fourth plaintiff concealed from defendant's agents at its branch at 055
Madison Avenue the fact that he had been indebted to defendant in the
sum of $1250. and interest from April 7, 1919 on an overdue note held by
defendant's Colonial Branch, no part of which had been paid at that time.
5. Denies any knowledge or information sufficient to form a belief as to
any of the allegations contained in the first sentence of paragraph Fifth;
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admits the allegations contained in the last sentence of said paragraph
Fifth, but alleges that when said checks were honored by defendant's
branch at 355 Madison Avenue it had no knowledge of the fact that plain-
tiff was indebted to defendant's Colonial Branch, as set forth in paragraph
4 hereof.
6. Denies any knowledge or information sufficient to form a belief as to
any of the allegations contained in every other allegation in said para-
graph contained.
7. Admits the allegations contained in paragraph Seventh that certain
checks drawn by plaintiff were presented for payment to defendant at its
branch at 355 Madison Avenue, and that defendant did not pay said checks,
and denies each and every other allegation contained in said paragraph
Seventh, and alleges that before any of said checks had been presented
for payment to defendant that defendant had applied the balance of the
plaintiff's said deposit, amounting to $813.66, against plaintiff's indebted-
ness to defendant upon the note for $1250. referred to in paragraph 4
hereof, and notified plaintiff of such application.
8. Denies each and every allegation contained in paragraph Eighth,
Ninth, Tenth and Eleventh.
FOR A FURTHER SEPARATE DEFENSE, DEFENDANT
ALLEGES UPON INFORMATION AND BELIEF
9. On or about March 7, 1919 plaintiff discounted at defendant's branch
office, known as the "Colonial Branch" 222 Broadway, Borough of Manhat-
tan, New York City, a note for $1250. a copy whereof is hereto annexed,
marked "Exhibit A" and made a part hereof, which note was made by
plaintiff as executor of the estate of his deceased father, Thomas F. Delano,
and was endorsed by plaintiff individually and the proceeds whereof were
credited to plaintiff as said executor. Plaintiff was then and at all times
hereinafter mentioned the sole legatee and beneficiary of said Thomas F.
Delano. Plaintiff as endorser waived in writing notice of non-payment and
dishonor of said note which was due according to its terms on April 7, 1919.
10. Plaintiff concurrently therewith deposited with defendant as security
for the payment of said note 300 shares of the stock of C. N. Crittenton
Company, a corporation which was then in process of liquidation, and the
stock of which had no market value. No payments had been made by the
liquidators of said Company for some months and the total amount ulti-
mately realized on said stock in the final liquidation of said Company was
insufficient to pay said note in full.
11. Said note was not paid at maturity, nor any part thereof, neither
principal or interest, nor was its maturity extended. On the contrary, de-
fendant made continual demands for payment upon plaintiff, informing
plaintiff, as plaintiff well knew, that said Crittenton stock was not adequate
security.
12. On June 12, 1919, defendant notified plaintiff, who promised many
times to make good on said note, that it hoped plaintiff would not make it
necessary for defendant to take legal action to protect its interests and in
reply plaintiff wrote that he was for the moment helpless; that he had
given the last security he had and that the only thing for defendant to do
was to see plaintiff's lawyers who knew of plaintiff's straits and who would
accept service of process on behalf of plaintiff at any time.
13. On August 26, 1919, plaintiff deposited in defendant's branch office
at 355 Madison Avenue in the City of New York a note for $1021 which
defendant collected and credited to plaintiff's account. At the time of
said deposit plaintiff concealed from defendant's said branch at 355 Madi-
[Vol. O01258
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son Avenue the fact that he had been indebted for several months to de-
fendant's Colonial Branch on said overdue note of $1250. above referred
to and defendant's branch on Madison Avenue honored several of plain-
tiff's checks drawn on his account in defendant's Madison Avenue branch
before learning of plaintiff's indebtedness to defendant's Colonial Branch
as aforesaid.
14. On September 5, 1919 defendant's Colonial Branch was apprised of
plaintiff's said deposit in defendant's Madison Avenue branch and imme-
diately instructed said Madison Avenue branch to and said branch did
apply the balance remaining of plaintiff's said deposit to the part pay-
ment of said note for $1250 held by said Colonial Branch and on the same
day defendant's Madison Avenue branch notified plaintiff by a letter ad-
dressed to plaintiff at Columbia University Club, No. 4 West 43rd Street,
New York City, the last address of plaintiff known to defendant, that de-
fendant had so applied plaintiff's balance. The amount of plaintiff's bal-
ance so applied was $813.66.
15. On or about September 4, 1919 one G. Stanton-Floyd Jones obtained
judgment by default against plaintiff in the sum of $525.97. Thereafter
execution was issued against plaintiff and returned unsatisfied and plain-
tiff was examined in supplementary proceedings by said Jones who dis-
covered plaintiff's deposit aforesaid of said Crittenton stock with the de-
fendant.
16. On or about November 12, 1919 and before the commencement of this
action, plaintiff executed and acknowledged an instrument, a copy of which
is attached hereto, marked "Exhibit B" and made a part hereof. At the
time said instrument was executed and acknowledged plaintiff owed de-
fendant on account of said note for $1250 only the sum of approximately
$450, provided defendant's action above related in applying the balance
of plaintiff's deposit with defendant's Madison Avenue branch amounting
to $813.66 against the indebtedness on said note was rightful. In said
instrument plaintiff recognized that there was a balance due the defendant
at that time of $450, including interest on said note and directed defend-
ant after payment of its said claim to pay any surplus realized out of said
Crittenton stock to said Jones, and plaintiff thereby ratified and approvcd
defendant's action above related in applying plaintiff's balance in defend-
ant's Madison Avenue branch against said note $1250.
FOR A SECOND SEPARATE DEFENSE DEFENDANT UPON INFORMATION *AND BELIEF
17. Repeats and re-alleges as if made part hereof all of the allegations
contained in paragraphs 9 to 16 inclusive hereof.
18. Alleges that on or about December 19, 1919, and after the commence-
ment of his action, defendant received from the liquidators of said C. C.
Crittenton Company the final payment in liquidation of that Company upon
plaintiff's stock deposited as security with defendant as aforesaid, amount-
ing to $646.50. Relying upon plaintiff's assignment above referred to, a
copy of which is annexed hereto, marked "Exhibit B", and upon the rati-
fication therein contained by plaintiff of defendant's application of the
balance of plaintiff's deposit account in defendant's Madison Avenue branch
against plaintiff's indebtedness to defendant on said note for $1250, as
aforesaid, defendant applied $475.29 out of said sum to the balance then
due and remaining unpaid on the principal and interest of said note for
$1250 and paid over $171.21, the remainder of said sum, to said Jones, in
accordance with the directions contained in said assignment, a copy of
which is annexed hereto, marked "Exhibit B". Thereupon defendant can-
celled said note for $1250. and delivered same to plaintiff on or about Dee-
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ember 19, 1919 and notified pldintiff of the disposition which defendant had
made of the proceeds received from the liquidators of said Crittenton Com-
pany as aforesaid. Plaintiff retained said note without objection and in
no way protested against the action taken by defendant on said assignment.
WHEREFORE defendant demands judgment dismissing the complaint, to-
gether with the costs and disbursements of this action.
Dated January 22, 1920.
MURRAY, PRENTICE & HOWLAND,
Attorneys for Defendant,






$1250. New York, Mch. 7 1919
Thirty days ................ after date we promise to pay to the order of
ourselves Twelve hundred fifty ................................... Dollars
at Equitable Trust Co. Colonial Bch.
Estate Thomas F. Delano, Deed.,
VALUE RECEIVED




$813.66 pd. on ac.






WHEREAS, I, Mortimer Delano, have heretofore assigned to G. Stanton
Floyd-Jones my interest in three hundred (300) shares of stock of the
Crittenton Corporation (in dissolution which is held by the Equitable
Trust Company as security for a note upon which there is a balance due of
Four hundred and fifty ($450) Dollars including interest, such assignment
being subject to the claim of the Equitable Trust Company and is to the
extent of the sum of Five hundred twenty-five and 97/100 ($525.97) Dollars
and interest from September 4th, 1919.
AND WHEREAS, said assignment was made by me individually and
the said stock is held by the Equitable Trust Company as security for a
claim due to it from the estate of Thomas E. Delano, deceased, of which 1,
Mortimer T. Delano am the executor.
AND WHEREAS, I am the sole legatee and beneficiary under the will
of said Thomas E. Delano, deceased, and all debts and claims against said
estate have been paid in full and I am entitled to receive any balance that
may remain after the claim of the Equitable Trust Company is paid.
NOW, THEREFORE, for the purpose of carrying into effect my inten-
tion to assign to the said G. Stanton Floyd-Jones any and all interest or
claim to said stock due to me either individually or as executor under the
[Vol. 401260
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last will and testament of Thomas E. Delano, deceased, and any moneys
that may be realized therefrom (subject to the claim of the Equitable
Trust Company) to the amount of Five hundred twenty-five and 97/100
($525.97) Dollars with interest from September 4th, 1919, 1 do hereby a-sign
all interest and claim as aforesaid and I do hereby authorize and direct
the Equitable Trust Company, after the payment of its claim under said
note, to pay to G. Stanton Floyd-Jones out of any moneys that may be
realized in connection with said stock, the sum of Five hundred twenty-five
and 97/100 ($525.97) Dollars with interest from September 4th, 1919.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this
12th day of November 1919.
(Signed) Mortimer Delano
individually & as Executor of Thomas E. Delano.
(Witness) Signed Joseph H. Fargis.
STATE OF NEW YORK:
COUNTY OF NEW YORK: SS
On this 12th day of November, 1919, before me personally came and
appeared MORTIMER DELANO, to me known and knovn to me to be the
person described in and who executed the foregoing instrument and he
acknowledged to me that he executed the same.
(Signed) W. H. D. Tate
Notary Public, Kings County
REPLY
The plaintiff for his reply to the answer of the defendant herein, by
his attorney, JOHN W. GOFF, JR., respectfully states to the Court and
alleges:
AS TO THE FIRST SEPARATE DEFENSE
1. Admits the allegations in paragraphs numbered 9, 10 and 15.
2. Admits the allegations contained in paragraphs number 11 and 12, that
the note referred to was not paid at maturity or any part thereof, neither
principal nor interest, and that on June 12, 1919, defendant notified the
plaintiff but denies upon information and belief each and every other
allegation therein contained not hereinabove expressly admitted.
3. Admits the allegations contained in paragraph 13 that on August 26,
1919, plaintiff deposited in defendant's branch at 355 Madison Avenue a
note for,$1021 which defendant collected and credited to plaintiff's account
and that defendant honored several of plaintiff's checks drawn on this
account, but denies each and every other allegation contained therein not
hereinbefore expressly admitted.
4. Upon information and belief denies the allegations contained in para-
graph numbered 14 thereof, except that the defendant applied the balance
remaining of the plaintiff's deposit in the Madison Avenue Branch to
the part payment of the note for $1250 held by the Colonial Branch without
notice to the plaintiff.
5. Admits the allegations contained in the paragraph thereof numbered
16 that on or about November 12, 1918, and before the commencement of
this action plaintiff executed and acknowledged an instrument, a copy
of which is annexed to the answer, marked Exhibit B, but denies the allega-
tion therein contained that plaintiff thereby ratified and approved defend-
ant's action in transferring or applying plaintiff's balance in defendant's
HeinOnline -- 40 Yale L. J. 1261 1930-1931
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Madison Avenue Branch towards the part payment of the note of $1250 held
by the Colonial Branch. Further denies on information and belief each
and every other allegation contained in said paragraph not hereinbefore
expressly admitted or denied.
AS TO THE SECOND SEPARATE DEFENSE
6. For a reply to the allegations contained in paragraphs 9 to 16 inclusive
of the first separate defense, plaintiff repeats and realleges each and every
allegation contained in paragraphs numbered 1, 2, 3, 4 and 5 of this reply
with the same force and effect as if the same were set forth at large.
7. Admits the allegations contained in the paragraph thereof numbered
18 except denies the allegation that plaintiff's assignment marked Exhibit
B. contained a ratification of defendant's application of the balance of
plaintiff's deposit account in defendant's Madison Avenue Branch against
plaintiff's indebtedness to deferidant on the note for $1250.




City of New York.
(Verification)
APPENDIX C
GOLDSTEIN V. JEFFERSON TITLE AND TRUST COMPANY
TRANSCRIPT
LAWRENCE J. GOLDSTEIN, 5701 Warrington avenue, sworn.
By MR. DAvis:
Q. Were you a depositor with the Jefferson Title & Trust Company on
November 7, 1924? A. I was. Q. Did you on that day issue a check made
payable to the order of the Fidelity & Deposit Company of Maryland in
the sum of $70.15? A. I did. Q. I show you that check and ask you
whether this was the check that you had issued? A. It is. Q. What hap-
pened to that check? Was that check honored by the bank? A. It was not.
Q. And the date on the check is the 7th of November, 1924? A. That's
right. Q. Did you get any statement from the Jefferson Title & Trust
Company? A. I always got a statement at the end of the month. Q. Did
you get one after November 7th? A. On December 1st. Q. I show you a
statement and ask you if this is the statement you received from the bank?
Is that the statement you received on the 1st of December, 1921? A. It is.
Q. In accordance with that statement what was the balance you had in
bank at the end of the business day of November 6, 1924? A, About $167.
Q. What was your balance at the end of the business day of November 7,
1924? A. The same. Q. And on November 8? A. $161. Q. What was your
balance on November 9? A. About the same. Q. Will you look at Novem-
ber 7 on that statement and tell me what was charged against your
account on that day? A. There is one check of $40 which left a bal-
ance at the end of the day of $167. Q. Was there any check of $70.15
charged against your account? A. There was not. Q. Was there any
charge made against your account of $100 in payment of a note that was
due on November 10 of $100? A. There was. Q. Is that shown in that
statement? A. Yes, sir; November 10. Q. What deposit did you make on
[Vol. 401262
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the 7th of November? A. Not on the 7th. There was one of the 5th
and one of the 10th. Q. How much did you deposit on the 10th? A. $50
in cash. Q. I show you a duplicate deposit slip and ask you whether this
was the receipt you got from the bank at the time that you made that de-
posit? A. It is. Q. Then, according to that statement, how much moncy
did you have on the 10th of November, 1924-at the end of the business
day of November 10, 1924? A. This statement shows $111.06. Q. What
were the items that were charged against your account on that date?
A. Just one amount of $100. Q. Was there enough, in accordance with
that statement to have paid this check of $70.15? (Objected to.) (Ob-
jection sustained.) Q. Do you know how much money you had in bank on
November 10, 1924?
M. SH:ARPLEss: I want the time of the day fixed. I object unless he
identifies the hour of the day. The hours are very important here.
Q. How much money did you have in the Jefferson Title & Trust Com-
pany at 9 o'clock in the morning of November 10, 1924? A. I don't know
exactly. According to this it shows-
Mn. SHARPLEss: I object. He is not qualified to read our own records.
(Objection overruled.)
Q. Answer the question, please. A. According to this, it shows at the
2nd of the day- Q. At the beginning of the day how much did you have?
A. The previous balance of November Sth was $161.06. Q. How much did
you have at the end of the day of November 10, 1924? A. $111.06.
Q. Had you made any deposit? If so, at what time on November 10th?
A. About 2A5 P.M., $50 in cash. Q. Now, at the time this check was re-
turned not sufficient funds, were you engaged in the insurance business?
A. I was. Q. Were you a licensed broker? A. I was. Q. Did you ever
do any business with the Fidelity & Deposit Company of Maryland? A. I
did. Q. This check was made out to their order? A. It was. Q. And
after this check was returned, what happened?
Mn. SE[ARPLEss: I object to the question unless counsel will be pre-
pared to back up his proof of loss of credit by some official of this surety
company. This gentleman on the stand does not know why his credit was
stopped.
I. DAvis: We have an official of the insurance company.
Mn. SH[ARPLEss: Otherwise I will ask later to have it stricken out.
By M . DAvis:
Q. What happened after the check was returned, as far as this insur-
ance company was concerned? A. They called me and told me they had
a check returned to them and they wanted cash for it and they would not
deposit it and I got cash for it and got the check back and they wrote
and explained they didn't like the way I did business and I found out they
did not care to do business with me. Q. After this occurred did they re-
new any business for you? A. Not following this; they refused. Q. Did
they give you any reason for refusing your business? A. No, sir; except
in the letter they said they did not like the way I did business. Q. What
was the amount of business that you were doing with this company in
1924? A. About $520 worth of premiums a year. Q. Of that, what would
be your commission? A. About $100. Q. Did any of your customers come
back to you after the Fidelity & Deposit Company of Maryland refused
to handle your business further? I refer to those customers whose policies
you placed with this company? A. I lost about 80 per cent., I figured
the company would renew them and they didn't renew them and the time
elapsed and they placed them elsewhere. Q. After that time did any of
these customers give you any of their business? A. Out of nine policies
I managed to hold onto two. Q. What was your commission on those nine
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policies? A. About $100 a year. Q. You say none of those policies were
renewed? A. With that company, no-they didn't renew any of my busi-
ness. Q. When you say your commission was $100, do you mean $100 each
year or any other greater time? A. No, sir; they were annual policies.
Q. These policies were renewed each year and after this check was re-
turned they were not renewed? A. The following year none of my business
was renewed with the company. Q. And your customers did not return
to you?
MR. SIHARPLESS: I object and ask this evidence about customers to be
stricken out because it has not been shown for what reason these cus-
tomers did not come back. The only way you can prove that is to bring
the customers here and have them tell us why they did not reinsure or
give this gentleman a new policy. There might have been many reasons
besides the fact they could not get this company's policy, and why they
took their business elsewhere. (Objection overruled.)
Q. On the 10th of November, 1924, did you have any conversation with
any official of the bank in connection with your note for $100? A. About
noon time someone called me and asked what I was going to do on the
note and I said I would be there about three o'clock to take care of it.
Q. Did they say anything to you? A. Nothing further. Q. Before three
o'clock did you come to the bank? A. I was there. Q. You deposited $1007
A. $50 in cash. Q. With this deposit of $50, was there enough money in
the bank at any time, I mean throughout that day, to pay a note of $100
and also pay the check of $70.15? A. There was. Q. There was a balance
beyond those two amounts? A. On November 10th at the end of the
day there was a balance of $111, on November 13th still a balance of $101.
Q. When you came to the bank at a quarter of three on November 10,
1924, did you have any conversation with any official with reference to this
check that had been returned? A. No. Q. Did they say anything to
you about it? A. They did not. Q. Did they say anything to you about it?
A. Nothing was said.
Cross-Examination
By MR. SiARPLESS:
Q. Please have your statement before you. You borrowed money from
this bank besides being a depositor, didn't you? A. I did. Q. Did you
have a note-
THE COURT: It was agreed there was a note.
Q. Didn't you have a note mature on November 10th? A. It was due
on the 10th. Q. What time of the day was it you deposited the $50? A.
About 2.45. Q. Who was the official of the Fidelity & Deposit Company
of Maryland who told you he would not grant you any more credit? A. I
received a letter signed by Mr. Lawless. Q. As I understand, that letter
said that they did not wish to do business with you because they did
not like your business methods? A. It amounts to that. Q. They did
not say anything in that letter about this check, did they? A. I don't
remember. Q. You say on November 10th-on the day of November 10th,
who was the official who called you from the Jefferson Title & Trust Com-
pany? A. I don't know. Q. Just about three o'clock on that day who was
the official of the Jefferson Title & Trust Company you had the conversa-
tion with? A. When I paid my note I paid to a man by the name of
Schultz. Q. You are speaking about other business. I want you to tell
me who you had the conservation with at that particular time? A. Over
the telephone I don't know, he didn't say. Q. At a quarter of three in the
afternoon? A. I only spoke to one clerk there.
[Vol. 401264
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Q. Is this the note made payable at the Jefferson Title & Trust Com-
pany? A. That's the note.
THoAs L. LAWLESS, 5845 Hoffman Avenue, sworn.
By MR. DAVIS:
Q. What is your business? A. Insurance and surety bonds. Q. With
what company are you connected? A. Herman Hoopes, Inc., general agents
of the Fidelity & Deposit Company of Maryland. Q. And in November,
1924, did you do any business with Lawrence J. Goldstein? A. Yes.
Q. Do you recall whether this check for $70.15 made out to your order was
received by you? A. Yes. Q. Was that check deposited? A. Yes. Q. It
was returned not sufficient funds? A. Yes. Q. After that check was
returned on November 12, 1924, did you send a letter to Mr. Goldstein?
A. Yes. Q. The original of which I am showing you now? A. Yes.
Q. You sent that letter and it is signed by you? A. That's right. Q. Did
you do any business with Mr. Goldstein after the 10th of November? A. 1
don't believe so. Q. Do you know whether or not you did? A. I would
say not. Q. What was the reason you did not do any business with Mr.
Goldstein? A. His business was unsatisfactory. Q. Can you point to any
specific reason why his business was unsatisfactory? A. Well, when this
check was received we deposited it to our account, and made our check in
payment of those premiums to the company and when the check came back
it meant we were out that much until we recovered it. Q. As a result of
this check coming back did you refuse to do any more business with Gold-
stein? A. Yes. Q. Did you renew any more policies of his old customers?
A. No. Q. Were your requested to do so by either Mr. Goldstein or his
customers? A. I have definite recollection that one particular policy came
in the office and requested a renewal. Q. Was that renewal made? A. His
girl came in the office and requested a renewal. We told her we would
decline to renew any business for him.
Cross-Examination
By MR. SHARPLEss:
Q. Won't you state whether his business had been in any way unsat-
isfactory before this check was put through? A. The business itself-
that is the insurance policies were not unsatisfactory. Q. What was un-
satisfactory before this check went through? A. I would simply say that
we pay the companies usually about 60 days after the effective dates of
the policies and we billed Goldstein, he placed the policies, the premiums
were not paid up after the full extent of the 60 days, and then when they
were paid up they were paid with a bad check. Q. This happened several
times? A. No. Q. In other words, there were other elements entering
into your decision except this one check? A. No. Q. In other words, do
you mean to tell me the Fidelity & Deposit Company of Maryland refused
to do any more business with an agent just because he put in one chcek-
A. We are not the Fidelity & Deposit Company of Maryland, we are the
general agents of the company. Q. I mean the general agents? A. Our
overriding commission is so small we can't afford to be advancing money
for brokers and we don't want to do business with brokers who give us
bad checks.
M . DAvIs: I offer in evidence the check, the note, the statement, the
deposit slip and the letter of November 12th.
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LAWRENCE J. GOLDSTEIN & Co. No. 1322
Real Estate & Insurance
1212 Real Estate Trust Bldg.
Philadelphia, 11/7 1924
Pay to the Order of Fidelity & Deposit Co. of Maryland $70 15/100
Seventy Dollars .................... 15/100 Dollars
Lawrence J. Goldstein & Co.
By L. J. Goldstein
JEFFERSON TITLE & TRUST COMPANY
3-184 Philadelphia
Do Not Detach
This Voucher-Check Is Issued In Payment Of Items As Per Statement
Following.
The Endorsement Of Payee On The Back Will Constitute a Receipt In Full
If Incorrect To Be Returned Amount
Reliable Jewelry 22 -
L Lyons 28 69
M Steinberg 35 50




(Endorsements on Back Cancelled.)
(Slips attached as follows): Return to 127
For NS
From Franklin National Bank





$100 Philadelphia, October 10, 1924
Thirty days after date I promise to pay to the order of Myself One
Hundred .................. Dollars at Jefferson Title & Trust Co. Without
defalcation, for value received.




JEFFERSON TITLE & TRUST COMPANY
Philadelphia
In Account with Lawrence J. Goldstein,
1212 Real Estate Trust Bldg., Philadelphia.
The last amount in this column is your balance as shown by our books
Old balance date checks listed in the order of payment, Read across
HeinOnline -- 40 Yale L. J. 1266 1930-1931
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207.46 Nov 7 '24 40.00 2.10 3.30
167.46 Nov 8 '24 1.00
161.06 Nov 10 '24 100.00
111.06 Nov 13 '24 9.90
61.16 Nov 20 '24 7.00
101.16 Nov 14 '24 40.00











Oct 31 '24 7.46
Nov 5 '24 200.00









LST-List Please examine, if not correct report at once.
CL-Collection To prove balance use form on other side
















Sort the checks numerically or by date issued.
Check off on the stubs of your check book each of the checks paid by
the bank and make a list of the numbers and amounts of those still out-
standing in the space provided; to the sum of the outstanding checks add
the balance as shown by your check book.
This amount should correspond with the bank's balance, as shown on
this statement.
List below all deposits which do not appear on this statement, and add
to this total the balance as shown by the statement.
The two results should agree, and if so, the statement rendered is correct.
This statement is furnished you instead of balancing your pass book. It
saves you the trouble of bringing your pass book to the bank and waiting
for it to be balanced. These statements will be found very convenient to
check up and file. All items are credited subject to final payment.
Deposited in the
JEFFERSON TITLE & TRUST CO.
Girard Ave. at Twenty-Ninth Street, Philadelphia
By L J Goldstein 2.45 P.M. 11/10 1921
Please list each check separately
19311 1267
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Bank Notes






In Philadelphia, name the bank
Out of town, name the place
Duplicate
Deposit slip
Jefferson Title & Trust Co.
JLF Teller
Total $
See that all checks and drafts are endorsed
FIDELITY AND DEPOSIT COMPANY
Of Maryland
Fidelity and Surety Bonds and Burglary Insurance
Real Estate Trust Building, Philadelphia
Edward Hoopes Herman Hoopes, Inc.
L. E. Exline General Agent





Lawrence J. Goldstein and Company,
Real Estate Trust Building,
Philadelphia, Pa.
Gentlemen:
Your check # 1329 dated November 7, 1924, drawn on the Jefferson
Title and Trust Company in the amount of $70.15 has been returned marked
"not sufficient funds." We are at loss to understand this, especially as you
are aware that the insuring companies involved look to us for collections.
Will you therefore immediately remit the necessary cash to redeem your






MR. SHARPLESS: I move for a non suit. (Motion declined.)
DEFENDANT'S TESTIMONY
JACKSON W. SciuLTZ, 45 State Road, Upper Darby, Pa., sworn.
By MR. SHARPLESS:
Q. In November, 1924, you were connected with what company? A.
Jefferson Title & Trust Company. Q. What was your position with that
company? A. Assistant Secretary and Treasurer. Q. As Assistant Sec-
retary and Treasurer did you have supervision and control of the book-
[Vol. 401268
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1931] APPENDIX 1269
keeping records of the company? A. I did. Q. Do you remember this
incident of the check of Lawrence Goldstein on November 10, 1924? A. I
recall it. Q. Will you kindly tell the jury what your recollection is of
it? A. I iecall this check arrived at our institution about 9:15 or 9:20
in the morning. Previous to the time of the $100 note falling due, Mr.
Goldstein instructed me to simply charge that to his account to clean the
matter up, which I did at the opening of the business day. The check
arrived and until a quarter of three there was not enough money there to
pay that check. In the meantime I returned it not sufficient. At a quarter
of three Mr. Goldstein made his deposit of $50 in cash, and, although it
was rather late, I offered to get that check back for him before the close
of business that day, as it was not yet to the Federal Reserve Bank and
Mr. Goldstein paid no attention whatever to that and simply let the check
go back to the Fidelity Company not sufficient funds. Q. Regardless about
his express instructions about the note, is it the custom of your bank to
take out of the funds the notes that mature at the beginning of the business
day? (Objected to.) (Objection sustained.) A. It is.
Cross-E.xaminination
By M&. DAvIs:
Q. I understand you to say this check for $70.15 arrived between 9:15
and 9:30? A. Approximately. Q. On November 10th? A. About that.
Q. Exactly at what time did you pay that note? A. Between 9 o'clock and
a quarter of 3, the time he made the deposit-I don't know. Q. You
don't know when that note-A. I know that day, in between 9 o'clock and
a -quarter of three. Q. You mean to tell us you cannot tell when that note
was charged up against Mr. Goldstein's account? A. At the beginning of
the day I put it through.When it reached the ledger I don't know. It was
charged up 9 o'clock in the morning. Q. You are sure of that? A. I am
sure of that. Q. Did Mr. Goldstein talk to you about this note and tell
you he was coming around at a quarter of three to make a deposit, an
additional deposit, and ask you to hold charging his account until he
arrived? A. He did not. Q. Now, at a quarter of 9 in the morning, if
you took a look at your statement, Mr. Goldstein had enough money to
pay his note? A. Yes. Q. And at 9:15 when this check came through,
how much was he short? A. I should say about $9. Q. And you sent
the check back not sufficient funds? A. I did. Q. You want us to believe
that when Mr. Goldstein came there at a quarter of three you told him
that this check to the Fidelity had been sent back not sufficient funds and
that, knowing this fact, he paid no attention to that statement? A.
That is exactly what I said.
By M . SHARPLESS:
Q. At that time this gentleman at my right worked for you in the bank?
A. That's right. Q. What was his position? A. Head bookkeeper.
By M n DAVIS:
Q. When he came there at a quarter of three he would have had enough
money to pay this check, wouldn't he? A. With that $50 deposit and
balance. Q. He would have had enough money-A. He would have had
enough money to take care of the check. Q. This was on what date? A.
If I recall correctly, November 10th. Q. Can you explain to us why this
check went through the Clearing House on the 8th of November? A. We
are not a member-I am not connected now, but the Jefferson Title & Trust
Company at that time was not a member of the Federal Reserve. Checks
on the Jefferson Title & Trust Company must go from the bank in which
they are deposited to the Federal Reserve and then to our company. Some-
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times it takes two and three days-it is not uncommon for a check in this
city to reach a trust company that is not a member of the Federal Reserve.
JOHN E. MILLER, 2721 West Girard Avenue, sworn.
By MI. SHARPLESS:
Q. In November, 1924 with what institution were you associated? A.
Jefferson Title & Trust Company. Q. What was your position? A. I was
the head bookkeeper. Q. As head bookkeeper were the bookkeeping
records under your supervision? A. .They were. Q. Did you make some
of the records yourself? A. No, we had girls at the time, they made the
actual posting on the ledger. Q. You have some records and books there.
What are those? A. These are the original ledger cards. Q. What else?
MR. SHAiPLESS: It is admitted that they are the records.
Q. Will you look at your discount record concerning this $100 note in
controversy and tell us the facts about it-just the discount record. A.
Discount register, October 10, 1924, the bank discounted a note of Law-
rence J. Goldstein payable at the company, discounter Lawrence J. Gold-
stein; date of note, October 10th; due date, November 10th; amount, $100;
discount, 54 cents; proceeds, $99.46 credited to the account. Q. Take your
depositor's record and tell me the balance of Lawrence J. Goldstein at the
end of the business day on November 9th? A. The end of the business
day November 9th the balance was $161.06. Q. At the beginning of the
business day on November 10th what was the balance? A. $161.06. Q.
What was the first deduction on November 10th? A. A note was charged
against the account for $100. Q. When was that paid, that deduction,
what time of the day? A. In the morning, right after the opening of
business. Q. Then after that was this check in controversy presented?
Have you a record of the check? A. Yes, I have a record of the check.
Q. What is your record of this check that was returned? A. We had our
book record of November 10th, a record of not sufficient checks-checks
returned for any reason at all-not sufficient, Lawrence J. Goldstein, $70.15,
returned to bank 44. Q. What time was that check presented to the bank?
A. At 9:15 or 9:30 in the morning. Q. What time was it retuined to
the Clearing House or through your agent to the Clearing House? A.
About 12 o'clock. Q. I wish you would look at the depositor's record again
and see if there is a deposit later in the day? A. Later in the day was
deposited $50. Q. Thii is the original deposit slip. What time was that
deposit made? A. That is the original deposit slip Lawrence J. Goldstein,
November 10, 1924 made at 2:45 P.M. He wrote the time on himself. 'Q.
On this day did you have any conversation with Goldstein? A. No.
Crvss-Examnination
By Ma. DAVIs:
Q. In December of 1924 you were the Treasurer of the Jefferson Title
& Trust Company? A. I was not. Q. I show you letter dated December
4th.
MR. SHARPLESS: That is Ralph.
Q. You are the head bookkeeper of this company? A. At that time, yes,
sir. Q. Your records do not show the note was charged against this ac-
count 9 o'clock in the morning? A. It does not show the time, it is not
necessary. Q. It does not show the time? A. Not in the ledger. Q. When
you were looking in the book there was no evidence this was charged up
9 o'clock in the morning according to your books? A. That is the usual
custom. Q. Please answer my question. There is nothing in your books
that shows that? A. No. Q. There is nothing in your book that says
HeinOnline -- 40 Yale L. J. 1270 1930-1931
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that this check came in 9:15 for $70.15? A. Came in the morning run.
Those checks arrive after that time. Q. Your books do not show that.
You gave me the impression you were reading these from your books. I
want to know whether that is correct.
By THE CouRT:
Q. Answer yes or no. A. No.
By M . DAVIS:
Q. Your books do not show when the check was returned to the Clearing
House, the exact time-your books don't show? A. We go according to
the rules of the Federal-the books don't show. Q. Did you have any conver-
sation with Mr. Goldstein over the telephone? A. No, sir. Q. Were you the
one who charged up this $100 against his account? A. No. Q. Were you the
one who sent the check back not sufficient funds? A. Yes, sir. Q. Do
you recall what time that check was sent back? A. 12 o'clock. Q. Isn't
it true that when this check came in for $70.15 you looked up Mr. Gold-
stein's account and saw this note was due on that day, and it was at that
time you charged up this note against his account? A. The account-the
check was sent to the l ookkeep-r. Q. Do I understand you to answer no
to my question that that is not correct? A. Repeat the question. Q. Isn't
it true when the check for $70.15 came in that you looked up Mr. Goldstein's
account, you saw there was a note due on that day, and it was at that
time you charged up Mr. Goldstein in the sum of $100, and then sent the
check back not suffiicient funds, isn't that what happened? A. I didn't
look at the account, the check was simply sent to the bookkeeper and re-
turned it to me and I sent it back. Q. You have no one in court who is
familiar-the person who actually looked up his account? (Not answered.)
Q. Have you or have you not? A. No.
THE DEFENDENT RESTS
BOTH SIDES CLOSE
CHARGE TO THE JURY
BONNIWELL, J.
Members of the Jury: I say to you as a matter of law that this man,
according to the records of this Company, did have sufficient money in
bank to pay that check, and that the note he gave was not due until the
close of business, and at the close of business he had ample to meet both
the check and the note.
I am required by the rules governing the comment of the Court to simply
comment upon the facts without commenting upon what you and I might
think of this kind of business. The fact of the matter is this man had
sufficient money in bank when he issued the check, and had sufficient money
in bank when the check came there to be paid.
You have here substantial evidence of a responsible concern with which
he did business that they refused to do any further business because of
the action of the bank, and he is entitled to recover at your hands dam-
ages for the breach and damages for any loss created or loss of business
he had. The amount of damages the law imposes upon you to say, and
you will find a verdict for the plaintiff and assess such damages that you
as reasonable men think the plaintiff ought to have to compensate him for
the position he was placed in by the act of the bank.
1931] APPENDIX 1271
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MR. SHAaPrSS: I ask for an exception to that part of the charge-
THE COURT: I will grant you a general exception. I will decline the
point for binding instructions, and grant you an exception to that.
(Counsel for defendant requests, and the Court orders, that the notes
of testimony, the charge of the Court, the rulings of the Court and the ex-
ceptions thereto, together with the points for charge, the rulings thereon
and exceptions thereto, be transcribed and filed as part of the record in the
case.)
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